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mere fact of the existence or nonexist-
ence of those records would reveal con-
fidential business information, con-
fidential personal information or clas-
sified national security information. 
Instead of identifying the existence or 
nonexistence of the records, the deter-
mination shall state that the appeal is 
denied because either the records do 
not exist or they are exempt from man-
datory disclosure under the applicable 
provision of 5 U.S.C. 552(b). 

[53 FR 217, Jan. 5, 1988]

§ 2.117 Time allowed for issuance of 
appeal determination. 

(a) Except as otherwise provided in 
this section, not later than the twen-
tieth working day after the date of re-
ceipt by the Freedom of Information 
Officer at EPA Headquarters of an ap-
peal from an initial denial of a request 
for records, the General Counsel shall 
issue a written determination stating 
which of the requested records (as to 
which an appeal was made) shall be dis-
closed and which shall not be disclosed. 

(b) The period of 20 working days 
shall be measured from the date an ap-
peal is first received by the Freedom of 
Information Officer at EPA Head-
quarters, except as otherwise provided 
in § 2.205(a). 

(c) The Office of General Counsel, 
after notifying the Freedom of Infor-
mation Officer at EPA Headquarters, 
may extend the basic 20-day period es-
tablished under subsection (a) of this 
section by a period not to exceed 10 ad-
ditional working days, by furnishing 
written notice to the requestor within 
the basic 20-day period stating the rea-
sons for such extension and the date by 
which the office expects to be able to 
issue a determination. The period may 
be so extended only when absolutely 
necessary, only for the period required, 
and only when one or more of the fol-
lowing unusual circumstances require 
the extension: 

(1) There is a need to search for and 
collect the records from field facilities 
or other establishments that are sepa-
rate from the office processing the ap-
peal; 

(2) There is a need to search for, col-
lect, and appropriately examine a volu-
minous amount of separate and dis-

tinct records which are demanded in a 
single request; or 

(3) There is a need for consultation, 
which shall be conducted with all prac-
ticable speed, with another agency hav-
ing a substantial interest in the deter-
mination of the request or among two 
or more components of EPA. 

(d) No extension of the 20-day period 
shall be issued under subsection (c) of 
this section which would cause the 
total of all such extensions and of any 
extensions issued under § 2.112(e) to ex-
ceed 10 working days.

§ 2.118 Exemption categories. 

(a) 5 U.S.C. 552(b) establishes nine ex-
clusive categories of matters which are 
exempt from the mandatory disclosure 
requirements of 5 U.S.C. 552(a). No re-
quest under 5 U.S.C. 552 for an existing, 
located record in EPA’s possession 
shall be denied by any EPA office or 
employee unless the record contains 
(or its disclosure would reveal) matters 
that are— 

(1) Specifically authorized under cri-
teria established by an Executive Order 
to be kept secret in the interest of na-
tional defense or foreign policy and are 
in fact properly classified pursuant to 
such Executive Order; 

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy; 

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C. 
552(b)): Provided, That such statute: 

(i) Requires that the matters be with-
held from the public in such a manner 
as to leave no discretion on the issue, 
or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld; 

(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential 
(see subpart B); 

(5) Interagency or intra-agency mem-
orandums or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
agency; 

(6) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 
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(7)(i) Records or information com-
piled for law enforcement purposes, but 
only to the extent that the production 
of such law enforcement records or in-
formation: 

(A) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(B) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 

(C) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(D) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 
the case of a record or information 
compiled by a criminal law enforce-
ment authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, information 
furnished by a confidential source; 

(E) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(F) Could reasonably be expected to 
endanger the life or physical safety of 
any individual. 

(ii) [Reserved] 
(8) Contained in or related to exam-

ination, operating, or condition reports 
prepared by, on behalf of, or for the use 
of an agency responsible for the regula-
tion or supervision of finanical institu-
tions; or 

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(b) The fact that the applicability of 
an exemption permits the withholding 
of a requested record (or portion there-
of) does not necessarily mean that the 
record must or should be withheld. See 
§ 2.119. 

[41 FR 36902, Sept. 1, 1976, as amended at 43 
FR 40000, Sept. 8, 1978; 53 FR 217, Jan. 5, 1988]

§ 2.119 Discretionary release of exempt 
documents. 

(a) An EPA office may, in its discre-
tion, release requested records despite 
the applicability of one or more of the 
exemptions listed in § 2.118 (a)(2), (a)(5), 
or (a)(7). Disclosure of such records is 
encouraged if no important purpose 
would be served by withholding the 
records. 

(b) As a matter of policy, EPA will 
not release a requested record if EPA 
has determined that one or more of the 
exemptions listed in § 2.118(a) (1), (3), 
(4), (6), (8), or (9), applies to the record, 
except when ordered to do so by a Fed-
eral court or in exceptional cir-
cumstances under appropriate restric-
tions with the approval of the Office of 
General Counsel or a Regional Counsel.

§ 2.120 Fees; payment; waiver. 
(a) Fee schedule. Requesters shall be 

charged the full allowable direct costs 
incurred by the Agency in responding 
to a FOIA request. However, if EPA 
uses a contractor to search for, repro-
duce or disseminate records responsive 
to a request, the cost to the requester 
shall not exceed the cost of the Agency 
itself performing the service. 

(1) There are four categories of re-
quests. Fees for each of the categories 
will be charged as follows: 

(i) Commercial use requests. If the 
request seeks disclosure of records for 
a commercial use, the requester shall 
be charged for the time spent searching 
for the requested record, reviewing the 
record to determine whether it should 
be disclosed and for the cost of each 
page of duplication. Commercial use 
requesters should note that EPA also 
may charge fees to them for time spent 
searching for and/or reviewing records, 
even if EPA fails to locate the records 
or if the records located are deter-
mined to be exempt from disclosure. 

(ii) Requests from an educational or 
non-commercial scientific institution 
whose purpose is scholarly or scientific 
research, involving a request which is 
not for a commercial use and seeks dis-
closure of records. In the case of such a 
request, the requester shall be charged 
only for the duplication cost of the 
records, except that the first 100 pages 
of duplication shall be furnished with-
out charge. 
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